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IN THE SUPREME COURT OF THE STATE OF UTAH 
COTTONWOOD MALL 
SHOPPING CENTER, INC. 
Plaintiff, 
PUBLIC SERVICE 
COMMISSION OF UTAH; 
FRANK S. WARNER, OLOF 
E. ZUNDEL, Commissioners; 
and UTAH POWER & LIGHT 
COMPANY, 
Defendants. 
CASE NO. 14568 
BRIEF OF DEFENDANTS' 
NATURE OF THE CASE 
This is an appeal by Cottonwood Mall Shopping 
Center, Inc., from an Order of the Public Service Commission 
of Utah, granting the Motion to Dismiss of Utah Power & 
Light Company, in which the Commission dismissed an alterna-
tive prayer for relief of an application of Cottonwood Mall 
that it be found exempt from regulation as a public utility. 
Other prayers for relief of the applicant have been briefed 
and submitted to the Commission, but no formal order has been 
issued on those prayers for relief at this time. 
7-
STATEMENT OF FACTS 
Cottonwood Mall Shopping Center, Inc. (here-
inafter referred to as "Cottonwood," "Cottonwood Mall," 
"Mall ,,f or "plaintiff") operates a large shopping center 
in southeastern Salt Lake County, State of Utah. There 
are approximately 70 tenants occupying the buildings, 
stores, and offices, which include retail merchants and 
professional people. 
In 1968, Cottonwood Mall constructed an elec-
trical power plant on its own property at the Mall facili-
ties and allege that said plant is sufficient to provide 
the entire electrical needs of said Mall. Said electrical 
power plant was constructed at a cost of approximately 
$1,500,000 and was allegedly to be used only to provide 
electricity to the property and facilities located at said 
shopping center. 
The plaintiff alleges that said electrical power 
plant was constructed only after conversations with the in-
dividuals serving as commissioners of the Public Service Com-
mission of Utah at the time of the commencement of said con-
struction, and that said commissioners reassured the plain-
tiff that said electrical power plant would not be a public 
utility and would, therefore, not be required to obtain a 
certificate of public convenience and necessity if service 
were provided only to the Mall and its tenants. 
-2-
Apparently, disputes thereafter arose between 
Cottonwood and Utah Power & Light Company (hereinafter 
referred to as Utah Power), regarding who was authorized 
to provide power to the tenants within the Cottonwood 
Mall. That matter then erupted in a lawsuit filed by Cot-
tonwood against Utah Power in the Federal District Court 
of Utah, alleging that Utah Power had attempted to monopo-
lize the market for electrical power at the Cottonwood Mall 
and had interferred with existing contracts of Cottonwood 
to provide electricity for J. C. Penney Company, one of the 
tenants of the Mall. Utah power raised as a defense that 
Cottonwood Mall did not have the necessary certificate of 
public convenience and necessity from the Utah Public Ser-
vice Commission and, therefore, could not challenge those 
activities of Utah Power- The district court granted a 
Summary Judgment in favor of Utah Power and against Cotton-
wood Mall, and that the district court's Summary Judgment 
was affirmed by the United States Court of Appeals, Tenth 
Circuit, in a decision issued March 12, 1971, which decision 
is cited as Cottonwood Mall Shopping Center v. Utah Power 
& Light Company, Civil No- 229-68, Federal District Court 
for the District of Utah, affirmed, Circuit Court of Appeals, 
10th Circuit, 440 F.2d 36, Cert. Den., U.S. Supreme Court, 
30 L.Ed. 2d 99. 
Following the Federal C o u r t s decision, the mat-
ter has lain dormant until September 4, 1975, when Cottonwood 
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Mall filed an application with the Public Service Commis-
sion of Utah, in which it prayed that the Commission grant 
a certificate of convenience and necessity to the appli-
cant, Cottonwood Mall Shopping Center, Inc« , to operate 
as a public utility, or, in the alternative, find that 
the proposed service is a private business not subject to 
regulation by the Public Service Commission. Following said 
application, Utah Power & Light filed a Motion for Dismissal, 
asking that the application of Cottonwood Mall for a certi-
ficate of public convenience and necessity to operate as a 
public utility, or, in the alternative, for a determination 
that the proposed supplying of electric service is not subject 
to regulation by the Commission. 
Said Motion was set for hearing on February 24, 
1976, at ten o'clock, a.m. At that time, appearances were 
rr»ade by Mr. Keith E. Sohm, for and in behalf of Cottonwood 
Mall Shopping Center, Inc.; Mr. Robert Gordon, appearing for 
and in behalf of Utah Power & Light Company, and Mr. 6. 
Blaine Davis, Assistant Attorney General, appearing for the 
Division of Public Utilities of the Department of Business 
Regulation for the State of Utah. Arguments on the Motion 
of Utah Power & Light for dismissal of said application 
were made by counsel for each of the parties herein, and 
certain exhibits were proffered by Mr. Sohm, counsel for 
plaintiff. The record does not reflect that any of said ex-
hibits was received, and it is the recollection and understanding 
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of the author of this Brief that said exhibits were not 
received into evidence at that time. 
Following said oral arguments, the Commission 
granted the Motion to Dismiss as to the issue of the ex-
emption of Cottonwood Mall Shopping Center, Inc., and re-
quested Briefs from the parties, relating to the issue of 
whether a certificate of convenience anct necessity could 
be granted, and what evidence would need to be submitted 
and introduced for the Commission to grant such a certifi-
cate. Said Briefs have been submitted On the second issue, 
but no decision has been made at this t[lme, and this is an 
appeal from the granting of the Motion to Dismiss of the 
issue of the exemption from the certificate requirements. 
RELIEF SOUGHT ON APPEAL, 
The plaintiff seeks to hav0 the Commission's Order 
reversed and for a further Order that (pottonwood Mall can 
operate its own power plant providing Electrical power to 
itself and its own tenants, and for a further Order that such 
operations are not those of a public utility and do not re-
quire regulation by the Public Service Commission. The de-
fendant, Public Service Commission of (Utah, and each of the 
commissioners therein, requests that tfhe Order, as issued, 
be affirmed. 
ARGUMENT 
POINT I 
THE ISSUE OF EXEMPTION OF COTTONWOOD MALL 
FROM REGULATION BY THE PUBLIC SERVICE 
-5-
COMMISSION OF UTAH HAS BEEN LITIGATED 
BY THESE TWO PARTIES BEFORE A COMPETENT 
TRIBUNAL, AND, THEREFORE, THAT ISSUE IS 
RES ADJUDICATA. 
The entire Order of the Public Service Commis-
sion of Utah in this matter reads, as follows: 
nIT IS HEREBY ORDERED, 
1. That Utah Power & Light Company's 
Motion to Dismiss the above-captioned appli-
cation of Cottonwood Mall Shopping Center is 
granted insofar as said Motion relates to the 
alternative prayer of said application; that 
the Commission determine that the proposed 
electric service to be supplied by applicant 
is not subject to regulation by the Commission: 
and, as to such portion of the application, 
the same is hereby dismissed, 
Civil No. 229-68, Federal District Court for the 
District of Utah, affirmed Circuit Court of Ap-
peals, 9th (sic.) Circuit, 440 F.2d 36, Certiorari 
denied U.S. Supreme Court 30 L.Ed. 2nd 9 9 ) . 
3. That the Commission does not at this time 
grant or deny the Motion to Dismiss with respect 
to the question of whether or not the applicant is 
entitled to a certificate of public convenience and 
necessity to supply the proposed electric service. 
The Commission will defer a ruling with respect 
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thereto and hereby orders that the applicant 
and Utah Power & Light Company submit briefs 
directed to the question of the nature and suffi-
ciency of evidence that must be presented by 
the applicant in order to enable the Commission 
to grant the applicant a certificate of public 
convenience and necessity to supply the proposed 
service. 
4. That simultaneous briefs be submitted by the 
parties on or before 5:00 p.m. on the 24th day 
of March, 1976, and any party may thereafter sub-
mit a reply brief on or before 5:00 p.m. on the 
15th dvay of April , 1976. 
5. That subsequent proceedings in this matter 
will be deferred until further order of this 
Commission... •" (Emphasis added.) 
In Cottonwood Mall Shopping Center, Inc. v. Utah 
Power & Light, supra, the 10th Circuit attempted to apply 
Utah law as it believed the Utah courts would interpret that 
law to be. The Commission was of the opinion that whether or 
not the 10th Circuit reached the same decision as it might 
have reached if it were permitted to refiew the issue without 
the prior decision, that, nevertheless, as between the same 
parties, this issue had already been determined by a court of 
competent jurisdiction, and that the issue was, therefore, res 
adjudicata. 
The principle of res adjudicata has been discussed 
on several occasions by the Utah Supreme Court. In the case 
of Mulcahy, et al. v. Public Service Commission, 101 Utah 245, 
117 P.2d 298 t Reh. Den., Feb. 25, 19425( the decision of the 
court states, as follows: 
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In a n o t h e r c a s e , W h e a d o n v. P e a r s o n , 14 U.2d 4 5 , 
376 P.2d 9 4 6 , the C o u r t c i t e d , w i t h a p p r o v a l , the ca s e of 
E a s t M i l l c r e e k W a t e r v. S a l t L a k e C i t y , 1 0 8 U t a h 3 1 5 , 159 P. 
2d 8 6 3 , and s a i d , as f o l l o w s : 
"In that c a s e , M r . J u s t i c e W a d e s t a t e d : 
"' * * * t h e r e are two k i n d s of cases w h e r e 
the d o c t r i n e of res j u d i c a t a is a p p l i e d : In the 
on e the f o r m e r a c t i o n is an a b s o l u t e bar to the 
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"We believe that the above-quoted state-
ment supports the ruling of It he lower court. 
Here, we have the same partijes litigating the 
same subject matter-- ... While plaintiffs 
endeavored to establish ... (one theory) the 
issue or theory ... now urged in this second 
action, could have been urged and adjudicated 
in the first action. This is particularly true 
under our Rules of Civil Procedure which ex-
pressly permits two or more statements of a 
claim. 
"Policy would seem to indicate that when 
a plaintiff has once attempted to obtain his 
entire relief, based upon his entire claim, 
then the matter should be laid at rest. He 
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should be denied a second attempt at sub-
stantially the same objective under a dif-
ferent guise." 
While plaintiff may attempt to argue that the 
original decision was in the Federal Court, and, therefore, 
this Commission should look to determine the issues for it-
self and may attempt to further argue that said decision 
is not binding on the State's administrative agency, it is 
submitted that those arguments are not meritorious and would 
not be determinative in this case. Certainly, the Federal 
District Court is a Court of competent jurisdiction, and, 
further, Article VI of the Constitution of the United States, 
in conjunction with numerous cases which it is not deemed 
necessary to cite herein, interpreting said constitutional 
provision, should remove any doubt but what said Federal Dis-
trict Court would be binding on the Public Service Commission 
or Utah. 
6, In addition, in the case of Knight v. Flat 
Top Mining Company, 6 Utah 2d 51, 305 P.2d 503, the Utah 
Supreme Court cited, with approval, the statement in 30 Am. 
Jur. 920, Section 178 of Judgments, which states, as follows: 
"'It is a fundamental principle of 
jurisprudence that material facts or 
questions which were in issue in a 
former action, and were there admitted 
or judicially determined, are conclusively 
settled by a judgment rendered therein, 
and that such facts or questions become 
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